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Charitable Giving

Winston Churchill is famously quoted as saying, “We make a living by what we get, but we
make a life by what we give.” Historically, Americans have taken that phrase to heart, having
contributed nearly half a trillion dollars to charity in 2022.: This amount was a 2% decrease
from 2021, while 2020 and 2021 were the two best years on record for gifts made to charity.
The charitable giving increases of 2020 and 2021 were a direct result of Americans increasing
their charitable giving after the COVID-19 pandemic, while the decrease in giving last year was
likely driven by record-high inflation and interest rates, a turbulent stock market, and fear of a
recession. Each of these elements created an unusual giving environment in 2022 and 2023. As
we approach the sunset of many of the provisions of the 2017 Tax Cuts and Jobs Act at the end
of 2025, we wanted to provide additional context that may aid in those year-end decisions.

Families have an array of options to consider when contemplating charitable gifts. The purpose of
this paper is to analyze options available for families looking to make substantial charitable gifts.

Types of Charitable
Organizations

Charities are normally classified based on how they acquire their contributions. Public
charities receive the majority of their support from the general public. Private foundations are
generally funded by a family or individual and do not receive assets from the general public.
Understanding your charitable goals, overall financial situation, and the differences between
the various charitable vehicles is imperative to determining the most appropriate avenue for
making annual or large charitable gifts.

§ PRIVATE FOUNDATIONS

Private foundations are a specific subset of IRC §501 which are not classified as public charities.
In general, the default assumption is that all entities are private foundations until proven that
they meet the level of public charity status, which currently requires at least 1/3 of its support to
come from the general public. Private foundations are further classified into two types: Private
operating foundations, which are involved in funding and operating a charitable project, and
private non-operating foundations, which primarily make grants to other charities. Private
non-operating foundations have specific spending and investment requirements, while private
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operating foundations do not have a 5% annual required payout. Private foundations offer the
most flexibility but can be costly to set up and administer. Private foundations require annual
disclosure of contributions to the foundation, grants from the foundation, and information
about activities, salaries, and board members or trustees. Private Foundations require

careful set-up and monitoring. Additionally, private foundations pay a small annual excise

tax on investment earnings and can be penalized for not meeting the annual 5% minimum
distribution requirement.

Private foundations can be organized under state law as non-profit corporations or as
charitable trusts. They require directors or trustees to operate the foundation within the
rules laid out in the tax code and in compliance with state law. Private foundations have to
be particularly careful with the self-dealing rules found in IRC §4941, which prohibits certain
financial transactions between private foundations and disqualified persons. Disqualified
persons generally are the trustees, directors, officers, and contributors of the foundation
along with their family members and related entities. Private foundations are restricted from,
among other things, entering into any kind of sale, exchange, or lease of property with a
disqualified person, loaning money to a disqualified person, and providing goods or services
to a disqualified person. There are some key exceptions to the self-dealing rules, including
the payment of reasonable compensation to a disqualified person in exchange for services,
but donors considering a private foundation should be wary of these rules. The penalties for
violating the self-dealing rules are excise taxes of (i) 5% of the amount involved to be paid by
any director, trustee, or officer who knowingly participated in the transaction, (ii) 10% of the
amount involved to be paid by the disqualified person, and (iii) 200% of the amount involved to
be paid by the disqualified person if the violation is not timely remedied.

Because of the level of administration involved with private foundations, many foundations
hire outside services to handle tasks like grant-making, overseeing tax return preparation, and
investment activities and also to help avoid some of the excise taxes that can be triggered if the
foundation is not properly operated.

Benefits of a private foundation:
«  Currentdeduction for gift while deferring grants to public charities

«  Can make certain “program-related investments” that count toward 5% grant
requirement

+  Bestforvery large gifts or for donors looking for the ultimate in flexibility and control
over grant-making

Challenges of a private foundation:

«  Administrative burdens and potential operational pitfalls (e.g., self-dealing rules) with
significant penalties for failing to follow strictly the nuanced rules

«  Reduced AGI limits for contributions

«  Required to make grants of no less than 5% of total assets every year
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# DONOR ADVISED FUNDS

Donor Advised Funds (DAFs) are somewhat of a hybrid between private foundations and public
charities. DAFs are one of the fastest growing charitable vehicles, totaling more than $234
billion in charitable assets in 2022.2DAFs are a streamlined and efficient way for individuals

to give, eliminating the complexities of a private foundation while still allowing donors to
create a philanthropic strategy and establish a family legacy, often at a much lower expense
than the cost of establishing and maintaining a private foundation. A DAF is usually set up

and maintained by a central public charity, like a local community foundation or other large
sponsoring organization.

In exchange for a tax-deductible contribution to a donor advised fund, donors typically receive
a current-year charitable gift deduction but are allowed to make grants of the contributed funds
out over time. These funds can often be invested to grow tax-free for greater gift potential down
the road. DAFs are an excellent option for individuals who would like to receive a current-year
charitable gift deduction but are not sure the ultimate recipients or timing of later donations.
DAFs do not have the same annual 5% grant requirement that private foundations have
(although the sponsoring organization may have its own requirements), and because DAFs are
really just accounts held at a public charity, the higher AGI limits apply.

There can be downsides to a Donor Advised Fund. Some DAFs have minimum levels to create
the fund and/or minimum grant levels, and some come with hefty administrative expenses

in addition to any investment costs. Donors to DAFs may make annual recommendations

of to whom and when to make grants, but ultimately the DAF has the final say on recipients,
removing the control of the donor. Donors also have less flexibility on the types of grants that
can be made from a DAF in comparison with a private foundation.

One other item of note is that over the past few years Congress has attempted to reform

policies related to DAFs. Those who currently maintain a donor advised fund or are interested

in opening one should keep these proposed changes in mind when considering this charitable
vehicle and its long-term use. Changes may be on the horizon that impact the current flexibility
that DAFs provide, but as of yet, there have not been any changes to the tax code or laws passed
that change any of the benefits of donor advised funds outlined here.

Benefits of a DAF:
«  Currentdeduction for gift while deferring grants to public charities
« Advisors exercise some control over grant-making
« No 5% grant requirement

«  Bestfordonors who want to fund charitable contributions currently but are not sure
about the timing or recipient of the proceeds

«  Very few administrative burdens

«  Higher AGI limits than private foundations
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Challenges of a DAF:
«  Lessflexibility with grants
«  Could be costlier than direct gifts to charity

«  Possible changes to DAF rules from Congress

B CHARITABLE GIFT ANNUITIES

Charitable gift annuities (CGAs) can be a simple and effective way for a donor to transfer an
appreciated asset to charity while maintaining a stream of income from that asset. With a CGA,
a donor transfers an asset to charity in exchange for an annuity from the charity that is typically
based on the donor’s life expectancy. At the end of the annuity term, the charity keeps the
remaining proceeds. In the year the CGA is funded, the donor receives a charitable deduction for
the present value of the remainder interest passing to charity at the end of the annuity term.

Benefits of CGAs:
«  Current deduction with retained annuity

«  Simple to establish

Challenges of CGAs:
«  May be less powerful than more complex strategies (e.g., CRT)
«  No ability to change charitable beneficiary

«  Typically benefitting only one charity

§ CHARITABLE LEAD ANNUITY TRUST

A charitable lead annuity trust (CLAT) is an irrevocable trust that is typically funded with high-
yielding and/or rapidly appreciating property. The grantor receives a current charitable income tax
deduction and/or a gift tax deduction for the present value of the charity’s lead annuity interest.
The CLAT distributes a fixed dollar payout, determined by the fair market value of its assets at the
time of funding, to one or more charitable beneficiaries for the term of the trust. The term of the
trust can be a fixed number of years or the lives of one or more non-charitable beneficiaries.

Assets remaining in trust at expiration of the trust term revert to the donor or are distributed
to heirs.

Transfer of property

CHARITABLE

GRANTOR BENEFICIARY

Annuity Payment

Income and/or

Gift Tax Deduction )
Trust remainder

atend of term

NON-

CHARITABLE
BENEFICIARY

DIVERSIFIED TRUST | CHARITABLE GIVING STRATEGIES | 5



CLATs are a tax-efficient planned giving structure that enable a grantor to satisfy charitable
objectives by establishing a fixed income stream to charity for the term of the trust. The value
of the charitable annuity is deductible for income, gift or estate tax purposes depending on the
type of CLAT utilized. Depending on the grantor’s objectives, there are two types of CLATs that
may be utilized:

Grantor CLAT

Utilized when primary objective is income tax planning,.

Grantor receives a current charitable deduction equal to the present value of the lead
charitable interest.

AGl limitations apply to the charitable deduction.
Grantor is taxed on all trust income and capital gains.

Grantor receives gift tax deduction equal to present value of charitable interest.

Non-Grantor or Family CLAT

Utilized when primary objective is estate freeze planning.

Trust receives an annual income tax deduction equal to the annuity payment made to
charity.

AGl limitations do not apply to the income tax deduction.

Trust is taxed on income in excess of annual income tax deduction (i.e., income in
excess of annuity payment).

Grantor receives gift tax deduction equal to present value of charitable interest.

The following limitations should be considered when establishing a CLAT:

Irrevocable transfer of property is required.
Value of fixed charitable annuity is eroded over time by inflation.
CLATs are not tax-exempt entities.

CLATs may not be ideal for GST planning because the exemption cannot be allocated
until the end of the trust term.

Transfers of debt-encumbered property may be problematic.

# CHARITABLE REMAINDER UNITRUST

A charitable remainder unitrust (CRUT) is an irrevocable trust funded with cash and/or
appreciated property. The grantor receives a current charitable income tax deduction for the
present value of the charity’s remainder interest. The CRUT distributes a fixed percentage of
the trust assets, revalued annually, to the non-charitable beneficiary. The annuity payout rate
must be at least 5% and no more than 50% of the fair market value of the trust assets. The
present value of the charitable remainder interest at the trust’s inception must be at least 10%
of the initial fair market value of the transferred property. The term of the trust can be the life
of one or more non-charitable beneficiaries or a fixed number of years, not to exceed 20 years.
Assets remaining in trust at expiration of the trust term are distributed to charity. Additional
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contributions of property are permitted once a CRUT is established. Below is an illustration of
the mechanics of a CRUT:

Gift of property NON-
GRANTOR CRUT CHARITABLE
Unitrust Payment INCOME
Income Tax
Deduction

Trust remainder
atend of term

CHARITABLE

BENEFICIARY

CRUTs can be an effective way to convert nonproductive or highly appreciated property into
avariable income stream for the grantor or other non-charitable beneficiary. The tax-exempt
status of a CRUT allows for tax-free portfolio diversification within the trust. If highly appreciated
property is transferred into a CRUT and subsequently sold to achieve diversification, then
capital gains taxes on the sale of those assets is deferred. Capital gain taxes will be paid by the
non-charitable beneficiary at a future date if capital gains are distributed to satisfy the annuity
payment.

CRUTs are also a tax-efficient way to make a significant future gift to charity while allowing the
grantor or the grantor’s estate to receive a charitable income tax deduction in the year the CRUT
is funded. The charitable deduction is equal to the present value of the remainder interest to be
distributed to charity.

CRUT distributions are recalculated annually based on the current year fair market value of trust
assets. If the trust investments are underperforming or decreasing in value, then the unitrust
payment to the non-charitable beneficiary may be reduced. This may be problematic if the non-
charitable beneficiary is reliant on the CRUT income stream.

Unitrust payments are taxed to the non-charitable beneficiary. The unitrust payment is first
satisfied from ordinary income (interest and dividends) of the CRUT. If ordinary income is not
sufficient to fully satisfy the unitrust payment, then capital gains will be distributed.

Other limitations to consider when establishing a CRUT are as follows:

« lrrevocable transfer of property is required.
«  Property that is encumbered by debt is problematic for funding a CRUT.

« Unrelated business taxable income causes the trust to partially lose tax-exempt status
forthat year.
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Qualified Charitable Distributions

Individuals who are 70%2 and older and have a traditional IRA can take advantage of a special
tax benefit: they may direct up to $100,000 of Qualified Charitable Distributions (QCDs) from
qualifying retirement accounts in 2023 to operating charities (excluding donor-advised funds)
tax-free, while having those funds count towards the total Required Minimum Distribution
(RMD) for the year. While withdrawals from traditional IRAs are taxable income, QCDs are not,
meaning the taxpayer can exclude up to $100,000 from his or her income. Individuals may make
QCDs regardless of whether they take the standard deduction or itemize deductions, but note
that you cannot claim a tax deduction for a QCD.

QCDs from traditional IRAs have increased in popularity since 2006. The SECURE 2.0 ACT,
passed in late 2022, adjusts QCDs for inflation beginning in 2024. This law also permits a one-
time distribution up to $50,000 to a charity in exchange for a charitable remainder trust or a
charitable gift annuity, providing individuals with an opportunity to make charitable gifts and
receive an income stream. In general, qualified charitable distributions from IRA’s cannot be
made to DAFs or Private Foundations.

Deductibility of Charitable Gifts

The most successful charitable planning is driven by philanthropic goals first with meaningful
tax benefits as a cherry on top. Understanding the tax consequences of certain contributions,
however, can help determine the best vehicle for structuring the gift.

The Internal Revenue Service offers a convenient way to check the tax-exempt status of any
non-profit. The IRS’s Exempt Organization Select Check is a convenient place to search for a
charity and confirm their exempt status. This website also provides access to an organization’s
Form 990, which is the IRS form that provides the public with information about a nonprofit
organization.

When considering what to give to charity, cash is often a popular option, but donating
appreciated non-cash assets held more than one year can be beneficial. In general, donors

can deduct the fair market value (FMV) of property at time of contribution. However, if you
contribute property that has increased in value, the FMV may be reduced depending on the type
of property. Deductions for donations of ordinary income property (e.g., inventory) are limited
to basis in such property, while deductions for donations of long-term capital gain property are
generally limited to the FMV of such property.

DIVERSIFIED TRUST | CHARITABLE GIVING STRATEGIES | 8



Appreciated non-cash capital assets to consider for donation include:

«  Publicly traded securities—stocks, ETFs, mutual funds, and bonds
«  Equity compensation awards

+  Privately held business interests

«  Private equity fund interests

+  Restricted stock and IPO stock

+  Real estate—residential, commercial, and land

« Fineart and collectibles

Charitable contributions are deductible as itemized deductions on Schedule A of Form 1040 in
the year the contribution is made, up to certain limits depending on the type of property and
donee. Cash contributions to public charities are fully deductible up to 60% of Adjusted Gross
Income (AGlI). Gifts of capital gain property made to public charities are deductible up to 30% of
your AGI. For gifts to private foundations, those limits are 30% of AGI for cash gifts and 20% for
capital gain property.

Any contributions in excess of those limits will retain their classification (whether a 60% gift or
30% gift) and be carried forward for a period of up to 5 years. Those who are unable to itemize
in any given year may benefit from lumping charitable contributions together in a single year
to get a greater benefit. For example, a married couple whose only itemized deduction is an
annual gift of $25,000 to their church would not get a benefit from their contribution given
that the standard deduction of $27,700 is more than their annual gift. If, however, they were to
make two years’ worth of donations (i.e. $50,000) in a single year, they would be able to take
advantage of their charitable giving from an income tax perspective. Understanding these
various limitations and restrictions for any upcoming gift is important to avoid any unintended
tax consequences.

TYPE OF CASH LONG-TERM CAPITAL
ORGANIZATION GAIN ASSETS
) ) 30% of AGI
Public Charity or DAF 60% of AGI (Deduction equal to FMV)
20% of AGI
Private Foundation 30% of AGI (Deduction equal to FMV if

publicly traded stock)

Short-term capital gain assets are generally treated like cash but deductions are limited to basis
rather than FMV.

1 Giving USA: The Annual Report on Philanthropy for the Year 2022 (2023), GivingUSA.org
2 National Philanthropic Trust, 2022, www.nptrust.org/reports/daf-report/.
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